August 11, 2007

Dukes County Charter Study Commission Report – Subcommittee for the Courthouse and Registry of Deeds 

The Subcommittee for the Courthouse and Registry of Deeds consists of Tim Connelly (Chairman), Dan Flynn, Holly Stephenson, and Paul Strauss. 

We have extensively interviewed Noreen Mavro-Flanders, the County Treasurer, and, in particular, Dianne Powers, the Register of Deeds.  We would like to thank them both for their cooperation and help. 

We have treated the Courthouse and the Registry of Deeds as separate reports. 

Courthouse 

History

The Dukes County Courthouse is located at 81 Main Street in Edgartown.  It is owned by the County of Dukes County and at this time is unencumbered.  The original portion of the building was completed in 1859 with an addition across the back and extending to the east and west completed in 1955.  The building is included in the boundaries of the designated Edgartown Village Historic District.  It is one of six (6) public (government owned) buildings within the district. According to the National Register of Historic Places inventory, “The Dukes County Courthouse, a two story brick building of mixed Greek Revival and Italianate design, was designed by Frederick Baylis and is unique in the District for its scale and design.” #1 

The Town of Edgartown places the assessed value of the property at $4,562,500. #2

Space Allocation

In 1978 the State took over the Court System from the County and since then has been paying rent to the County for its space in the Courthouse.   

Approximately 81% of the building is leased by the State and the remaining 19% is occupied by the County. The 19% retained by the County is used by the Sheriff for his Civil Process department and by the Registry of Deeds for its offices and storage areas.  The State uses the main courtroom, the historic centerpiece of the Courthouse, and  in addition utilizes its space in the Courthouse for the following offices: Superior Court, Probate Court, District Court, District Court Probation, Superior Court Probation, District Attorney and District Attorneys Victim Witness Coordinator. The main Courtroom serves, on a regular basis, the Superior, District and Probate Courts and on occasion the Land Court and potentially the Supreme Court. The leased space also includes the Dukes County Law Library which doubles as a hearings room and prisoner retention area and two (2) judges lobbies.  Lastly there are two spaces assigned for jury usage.  The first is on the second floor and is used for jury deliberation and on a frequent basis functions as a hearings/conference room. The second jury room is located in the basement which also serves as an alternate courtroom.  There are a total of six single toilet bathrooms in the courthouse for public usage and three private single toilet bathrooms located in the judges lobby and Civil Process office. There are sixteen parking spaces adjacent to the Courthouse on County property reserved for County and State personnel.  Eleven of those spaces are leased by the State. (See square footage chart and diagrams of building). #3

Finances

Rent

The lease with the State is governed by the Mass. Gen. Law (MGL) 29A, Financing of the Judicial System. #4

“Every county, city, or town which receives rental payments pursuant to this section shall submit a schedule, subject to approval by the chief administrative justice, detailing the cost of maintenance, repairs, utilities and debt service on the rented facilities. Every county, city or town which receives payments under this section shall maintain such funds in a separate account which shall be used solely for the maintenance of the rented facilities, and all rents paid to any such county, city or town shall be expended for courthouse maintenance costs.”

Rent is based on expenses not market value.  The lease, which runs for an indefinite time, calls for reimbursement by the State at a formula based on the prior year’s expenses by the County. (The State pays a percentage of total expenses based on the percentage of the buildings space it occupies, 81% as of now.) The payments therefore reflect the previous year’s expenses, not the current year’s, and this must be taken into account when analyzing budgets. See chart of yearly payments. #5  

In FY ’05 the County expenditures for the Courthouse facility were $54,327, of which $48,208 were determined to be the Trial Court share. Payments made to the County in FY’06 should therefore have been $48,208.  The actual payments totaled $46,143, which reflects 95% of the assessed share.  There are many factors which determine the rate at which the State reimburses the County, but frequently it is not at 100% of the State’s share.

The costs for administration are billed on a dollar amount per square foot of space. This is one expenditure area which the State uses when it finds it necessary to reduce its rental payments, as evidenced in a letter to the County Commissioners from the Director of Fiscal Affairs for the State Office of the Trial Courts in Aug. 2006, in which the State lowers the rate it pays for administrative costs because it has run out of money.  #6

“Since the total funding available for county rental expenses is static, and in order to maintain direct cost reimbursement at one hundred percent, a reduction in the administrative costs for all the counties was required.  Therefore, this year’s administrative cost will be reimbursed at $.41 per square foot.” The State then reduced the County’s submitted administrative costs for FY2005 from $4,133.50 to $2,435.22, in order to help balance its own budget. 

In 1992 the counties of  Mass. sued the State to get an equitable rent.  The case was dismissed in court.
Repairs

 The issue of payments for repairs and renovations is somewhat unclear.  According to the lease “Lessor (the County) shall have the express obligation to make repairs promptly to the Leased Premises and all appurtenances thereto after the necessity therefore arises after reasonable written notice is given to Lessor.”  These “repairs” would appear to be included in the County’s expenditure list mentioned in MGL 29A (“maintenance, repairs, utilities and debt services”) which is the basis for calculating the State’s rent.  The State would appear to be responsible for 81% of the cost of agreed upon repairs.  In the Lease itself, for instance, under the title “Improvements”, it states “Lessor agrees to undertake the following projects during FY1989 with costs to be included  as part of the schedule of FY1989, expended costs submitted to the lessee upon which rental payments will be based  in FY 1990”  #7. The improvements listed are “Roof Repair” for $3500 and “Painting” for $1500.. Since the County’s list of expended costs must be approved each year by the chief administrative justice, decisions on repairs must obviously have to be agreed upon by both the County and the State. Both parties have worked cooperatively in funding the major repairs done to the facility in the past (roof in 1995-1996, Exterior painting in 1996, new boiler in 2000, interior renovations in 2002) #8. 

 If the County could identify an additional revenue source the cooperative effort could result in additional necessary repairs and upgrades.  Currently there is no official capital plan as there has been no revenue source to fund that plan. In the absence of available revenues the County has performed repairs on an ‘as needed’ basis.

Management

The Courthouse has been managed in the past by the Dukes County Manager.  As of January 2007, the Register of Deeds, Dianne Powers has been appointed as the Building Manager. She is on site and therefore more aware of the problems and issues. This is a voluntary position taken on by the current Register and is not considered a permanent appointment. 

Conclusions

Since the State takeover of the Courts in 1978, the County has been functioning as a landlord for the 81% of the Courthouse occupied by the State.  This landlord, however, is hampered by the fact that the renter has written the laws governing the lease, is the arbiter over disagreements and is not compelled to pay its full rent if it does not fit into its own internal budget.  There is no built in schedule for repairs and there is no budget for capital improvements.  There is no long term capital plan, and repairs are done on an “as needed” basis.  Currently the County has no revenue sources available to fund a major renovation, even if the State were to pay an 81% share.

The condition of the Courthouse reflects this inadequacy of funds.  The building and grounds are in need of improvements.  The historic main courtroom is both grand and fraying.  The ornate woodwork is in need of refinishing and repair, the benches are damaged, the carpet is old and worn, and the windows are in need of replacement.  The handicap access system is limited and needs modernizing.  As with all old buildings, the exterior and interior need constant upkeep to prevent deterioration.

In addition, it is apparent to anyone who frequents the facility that it is overcrowded and there is a definite need for additional space for staff, storage and parking as well as conference areas for attorneys and their clients and prisoner detention. The State currently leases off-site office/courtroom space (at fair market value) for the Juvenile Court and its offices.  It also frequently leases space (at fair market value) at the Whaling Church and Edgartown Town Hall for Court proceedings when the court schedule overlaps. The space issue is something that the State must address, but the overcrowding impacts the condition of the building.

The Courthouse is in need of a long term capital plan.  To begin with, it needs an independent building survey to determine the necessary repairs and improvements, to estimate costs, and to prioritize tasks.  Following that report, the County must develop a capital plan and identify a method of funding that plan. The Courthouse is a historic landmark and is of great value to the Island. 

Consequences of Dissolving the County

If Dukes County is abolished the ownership of the courthouse and its land would probably be transferred to the Commonwealth according to MGL 34B Section 6. 

“Notwithstanding the provisions of any special  or  general law to the contrary, all rights, title and  interest in real and  personal property owned  or held  by an abolished county immediately before  the transfer date, including without limitation, all  courthouses, registries of deeds,  registries  of probate, and all other county buildings, and the land on which they are situated and any parking facilities, fixtures and improvements located thereon or appurtenant thereto, shall be transferred to the commonwealth as of the transfer date.”  #9

This MGL section also contains a provision allowing the Hampshire Council of Governors to retain ownership of its historical courthouse, with certain provisions, so  the legislature can make arrangements for other types of Regional Governments.     
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Dukes County Charter Study Commission Report – 

Registry of Deeds 

Mission 

The Registry of Deeds is one of Dukes County’s oldest departments, dating to 1641. It is charged with the responsibility of collecting, indexing, reproducing and preserving the land records for the County of Dukes County. 

Operations and Services 

The Registry records all documents relative to real property from all seven towns within the county. It is primarily a service oriented function.  The staff processes documents, assists the public with information about their property and keeps track of all land records. 

The Registry also collects fees for recording documents and collects a deeds excise tax (a tax on filed deeds set by the State Legislature), thus functioning as a source of revenue.  The disposition of this revenue is divided among several groups and will be discussed later. 

The Registry computerized its records in the mid 1980's.  In 2004 the Registry converted its data to the system approved by the State and used by most of the State Registries.  Current records are now available on line through the Secretary of State's website (www.masslandrecords.com) and historic images are being added as time permits. All records are backed up on tape, cd, the website and finally on microfilm which is stored elsewhere for security reasons.  Documents will continue to be preserved, but it will no longer be necessary to print new record books saving the Registry expenses and space needs.  There is no foreseeable need for expansion space for the Registry.

The Registry is located in the County Courthouse on Main Street in Edgartown, and keeps its records in a series of vaulted rooms.  

Massachusetts Laws Governing the Registry’s Operations

The Registry is governed by Mass General Laws Chapter (MGL) 36 and Chapter 64D  The Register of Deeds is an elected office and Chapter 36 outlines the election qualifications and tenure and spells out the duties of the Register and his/her assistants. It specifically details methods of recording   documents and fees. #1 

MGL Chapter 64D is entitled “Excise on Deeds, Instruments and Writings” and details the rate and disposition of the excise on deeds.  #2

Organizational Structure

The Registry of Deeds consists of the Register of Deeds, an Assistant Register, and two clerks. The Register is an elected official, for a term of six years, and must be a resident of Dukes County. The current Register is Dianne Powers who has been in office since 1995. 

It should be noted that our Registers tend to serve for long terms. The two previous Registers were Beverly King who served from 1977 to 1995 and Philip Norton who served from 1918 to 1977.   

The Register’s compensation is determined by the Register, based on salaries granted in Registries of similar size throughout the state.  Compensation for the Assistant Register and staff is determined by the County personnel by-laws. The Register, Assistant Register and staff are all County employees although the Register is not governed by the county personnel by-laws.

Relationships with Other Public and Private Entities

The Register and Assistant Register are members of the Massachusetts Association of Registers and Assistant Registers of Deeds. The Registry does not make appointments to, or provide or receive assistance from any other Island agencies or organizations. 

The revenue from the Registry is distributed partly to the County and to the Sheriff’s Department, but that is mandated by Mass. General laws and is not under the control of the Registry.   

Accountability to the County Commission or Other Entities 

The Registry of Deeds is not accountable to the County Commissioners or any other entity other than the Massachusetts General laws. Chapter 36.9 of the MGL provides for the removal of a Register for misconduct or incapability caused by “bodily or mental infirmity”, but accountability primarily rests every six years with the voters.  

Department’s Physical and Financial Assets

The Registry’s physical assets consist of general office furniture and furnishings, and technical equipment including a Document Management and Imaging system (purchased in 2005 & 2006 for $122,601), an additional Digital scanning station (purchased in 2006 for $11,643), three Digital Imaging Systems copiers (purchased in 2006 for $11,085) and a large format copier (purchased in 2000 for $4,695), for a total of $150,024.  

Budget Issues

Budget Procedure

The Registry of Deeds budget is complicated by the fact that is does not simply balance its expenses against its revenues. The revenue which it receives from deeds excise and processing fees is divided up in a number of ways to other entities, mandated by state law. The Registry has no control at all how its revenue is spent. Conversely, it receives income for expenses from a portion of the Deeds Excise monies (mandated by State law), a “Maintenance of Effort” payment from the county (as determined by Chapter 64D of the MGL) and the Technology Fund. (See Expenses Section for details).
The budget is created by the Register based on historic expense information, assessed needs of the department and projected revenue from several sources. The Register’s prepared budget and projected revenues are submitted to the County Commissioners and the County Advisory Board as part of the County Manager’s budget.  The Register’s budget is “passed through” the process unless it exceeds the Maintenance of Effort.  There is review but not oversight.  

Revenues 

The Registry has two sources of income – deeds excise fees and filing fees from all documents.

Per MGL Chapter 64D, the Mass. Deeds Excise went into effect in 1952.  Prior to that time taxes on deeds were paid thru Federal Stamps. The current excise rate is $4.56 per thousand.

The Registry also receives revenue thru filing fees charged for recording documents, a specific fee for each type of document, set by the State – see MGL Chapter 36. The Registry has no control over the level of fees charged. 

	REVENUE INCOME FY 2006
	

	
	
	

	INCOME
	
	

	Registry Fees
	1,053,266.00
	

	Land Court Fees
	216,375.00
	

	Photocopies/Postage
	62,179.36
	

	Deeds Excise
	3,047,800.13
	

	
	
	

	TOTAL
	4,379,620.49
	

	Distribution of Revenues 


	
	


From 1952 until 1993 all revenue from Deeds Excise fees went to the State.  In 1993 legislation fostered by the Sheriff’s Association  and set by the State Legislation (MGL64D) created a formula in which 42.5% of Deeds Excise fees were returned to the County.  This money (the 42.5 %) was allocated in the following manner:

· 75% to the Sheriff’s Department

· 15% to the  County

· 10% to the Registry of Deeds.

The Registry of Deeds, therefore, receives 4.2% of the total Deeds Excise (10% of 42.5%).

The revenue received from the filing fees for recording documents is also disbursed to several places. Prior to 2001 the revenue went to the county. In December 2001 the Community Preservation Act went into effect, raising the fees and giving the CPA (a state fund)  the increase. In March 2003 the fee schedule was again increased, this time giving all of the increase directly to the State.  These were substantial increases (helping the State to avoid “raising taxes”) and the County did not profit from these except for the “Technology Fund”, a fund created to help the Registries pay for their increasingly expensive technological equipment. This also prevented the County from raising the fees on their own to increase their own revenue.  

As an example of the changes in fees, the cost to record a deed prior to 2001 was $25, in 2001 it was increased to $45 ( with the CPA receiving the extra $20), and in 2003 it was increased to $125 (with $5 going to the Tech. fund and the State receiving the rest of the increase). The current $125 fee to record  a deed is thus allocated this way:

     County $25 (the same as in 2001)

     CPA $20

     Tech. Fund $5

     Mass. State $75

	DISTRIBUTION OF REVENUES 
	
	
	
	
	

	
	
	
	Percent of Total  
	
	

	Comm. Mass - Registry/Land Court fees
	742,683.00
	
	
	
	

	Comm. Mass - CPA
	232,350.00
	
	
	
	

	Comm. Mass - Deeds Excise
	1,752,485.06
	
	
	
	

	Subtotal to Comm. Mass
	
	2,727,518.06
	63%
	
	

	Dukes County - Registry/Land Court fees
	233,113.00
	
	
	
	

	Dukes County - copies/postage
	62,179.36
	
	
	
	

	Dukes County - Deeds Excise
	194,297.34
	
	
	
	

	Subtotal to Dukes County
	
	489,589.70
	10%
	
	

	Registry of Deeds - Deeds Excise
	129,531.58
	
	
	
	

	Registry of Deeds - Tech Fund
	61,495.00
	
	
	
	

	Subtotal to Registry of Deeds
	
	191,026.58
	4%
	
	

	Sheriff's Dept. - Deeds Excise
	971,486.35
	
	
	
	

	Subtotal to Sheriff’s Dept.  
	
	971,486.35
	23%
	
	

	
	
	
	
	
	

	TOTAL
	
	4,379,620.69
	
	
	


Below is a pie chart showing the distribution of revenue with the dollar amount and the percentage of the total. 
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INCOME TO THE COUNTY
Following is a chart showing the County’s share of the Registry of Deeds income for the Fiscal Year 2006, the budgeted income for FY2007 and the projected income for FY2008.  

	
	
	
	

	
	
	Budgeted
	Projected

	Classification by Revenue Source
	FY 2006
	FY2007*
	FY 2008*

	
	
	
	

	Registry Fees
	169,995.00
	185,000.00
	150,000.00

	Land Court Fees
	63,118.00
	61,000.00
	61,000.00

	Photocopies/Postage
	62,179.36
	50,000.00
	50,000.00

	
	
	
	

	Total County Share of Fees 
	295,292.36
	296,000.00
	261,000.00

	
	
	
	

	County Share of Deeds Excise
	194,297.34
	150,000.00
	150,000.00

	
	
	
	

	
	
	 
	

	Combined Total
	489,589.70
	446,000.00
	411,000.00


* According to the Register, Dianne Powers, “The revenue trend differs from county to county, but in Dukes County it has generally been on an upswing until this year.  We seem to have leveled off and may in fact be experiencing a decrease.  Basically if we have either a high volume of moderately priced properties or a lower volume of the higher priced properties, we continue to increase. When FY06 was set we were not yet experiencing a decline at the rate we are now.  FY07 estimates were set  before the end of FY06.  FY08 has been adjusted to reflect that change.”
Expenses 

Following is a chart showing the expenses for Fiscal Year 2006, the budgeted expenses for FY 2007 and the proposed expenses for FY 2008. 

	
	
	
	Budgeted 
	Proposed 
	

	
	Expense Summary  
	FY 2006
	FY 2007
	FY 2008 
	

	
	
	
	
	
	

	1
	Personnel  Services
	284,764.09
	289,937.38
	314,046.39
	

	2 
	Contractual Services 
	18,711.48
	24,400.00
	22,000.00
	

	3
	Supplies and Materials 
	5,205.64
	8,800.00
	7,500.00
	

	4
	Current Charges and Obligations
	1,640.00
	1,876.00
	1,956.00
	

	5
	Equipment
	11,690.00
	0.00
	0.00
	

	6
	Unpaid Bills 
	482.50
	0.00
	0.00
	

	7
	Retiree  Health / Life 
	5,707.00
	7,781.30
	3,764.00
	

	
	
	
	
	
	

	
	Total
	328,200.71
	332,794.68
	349,266.39
	


Payment of Expenses 

Since 1988, the County has been required to help pay the expenses of the Registry of Deeds by funding a “Maintenance of Effort” payment each year, an amount equal to the budget of 1988 with an increase of 2.5% (compounded) each year thereafter. See MGL Chapter 64D 
The Technology Fund is a fund created in 2003 (when the State substantially raised the fees of the Registry) to be used for paying for the technological equipment at the Registry. The fund receives a $5   document fee for all processed documents.   

	
	Budgeted 

Proposed 

Payment of Expenses   

FY 2006

FY 2007

FY 2008 

From “Maintenance of Effort”   

251,707.61

258,000.30

264,450.31

From Deeds Excise  Fund
61,765.10

From Tech Fund 

14,728.00

Combined Deeds / Tech 

74,794.38

84,816.08

Total 

328,200.71
332,794.68
349,266.39

	
	
	
	


Reserve Funds 

Registry expenses are processed by the County Treasurer in the same manner as other departments except that Registry monies are maintained in separate accounts for Deeds Excise and Technology Fund. The department expenses are funded first through the Maintenance of Effort, followed by the Deeds Excise Fund, except those items and projects that can be funded through the Technology Fund. The Deeds Excise Fund money is controlled by the Register.  The Tech Fund monies are held by the State Treasurer, not the County Treasurer and the Register must file requests for approval through the Secretary of State’s office to access these monies. These funds are earmarked for Dukes County and cannot be used for other counties or other purposes.  

The Deeds Excise Fund and the Technology Fund function as reserve funds and any money not spent in a particular year is added to the ongoing fund for future use. 

	
	
	Deeds Excise Fund
	Tech Fund

	
	
	
	

	
	Balance at beginning of FY2006
	 sum(above) 56,468.93
	34,741.74

	
	Amount added to fund  in FY2006
	194,297.34
	61,495.00

	
	Amount withdrawn for expenses FY2006
	-61,765.10
	-43,728.00

	
	Balance at end of FY2006
	189,001.17
	52,508.74

	
	
	
	


Net to County 
 In  FY 2006, the County earned $489,589 from the Registry of Deeds (not counting the amount for the Sheriff’s Department or the Registry itself) and spent $251,707 for the MOE, for a net  surplus of $237,882   
Consequences of Dissolving the County 

If Dukes County is abolished, the Registry of Deeds would go to the State. The Register would continue to be elected every six years. The location would probably remain the same, depending on the disposition of the courthouse.  The monies held in reserve in the Registry’s Deeds Excise Fund and the Technology Fund would go to the State. No money would stay with the County or with the Registry of Deeds.

According to MGL 34B Section 10 - “an abolished county’s Registers of Deeds shall become employees of the Commonwealth under the supervision of the Secretary of the Commonwealth. The Registers shall remain elected officials retaining local administrative control under the general direction of said secretary. The operational procedures of the registries shall be uniform as proscribed by said secretary. Said secretary shall determine the budget of each registry, subject to appropriation. 

This section shall facilitate the orderly transfer of the employees, proceedings, rules and regulations, property and legal obligations of the registry of deeds functions of an abolished county’s government to the Commonwealth. 

The functions of the registries of deeds shall be transferred to the office of the Secretary of State”.  #3  
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